DEPARTMENT OF THE TREASURY -
* INTERNAL REVENUE SERVICE .
" WASHINGTON, D.C. 20224 .

© TAX EXEMPT AND

GOVERNMUENT mT!T.l!S

DWISION X
- ' Contact P :
Data DEC q 8 200| _ n erson
. identification Number:.

Contact Number;
]

* Employer Identification Number: RSN

j Dear Applmm

We have oonsudered your application for recognition of exemption from federal
income tax under section 501(a) of the Intemal Revenue Code as an organization: .
deseribed in section 501(c)(3). Based on the information submitted, we have concluded
that you do not qualify for exemption under section-501(c)(3). We have separately
considered whether you qualify as a supporting organization under section 509(a)(3).
Based on the information submitted, we have concluded that you do not qualrfy asa
suppoitiing erganization under section 509(8)(3) The basis for our conclusion is set
fo:th below. ;

-FAGTS

You are a trust created under a trust document dated IIINENNENEER. Your
appiication for exemption was postmarked on IIIIEEEEENEEE. Your trust document
states that the situs of your trust is the state of llll and the trust shall be governed by
the laws of that state.” Your trust document's “purpose” clause provides that you-were

for the purpose of establishing an organization that is descnbed in-section
501((:)(3) and section 509(a)(3) of the Code. _

: Secﬂon 2. 5 ofyourtmstagraemerrt provides that in the.event that you do not
obtain tax-exempt sfatus under sections 501(c)3) and 509(a)(3) of the Code, the assets
of the trust shall go-to the IR, == defined hereinin, as a contingent
remainder.

- Section 3.12 of your trust document describes the trust members of the board as
consisting of two members from the class consisting of I NN




R -»andthelrd&acendams
Co "memrmntdeﬂnes

v r.gmtavaﬁousdrarlﬂesm-

). Accordingly, this provision of
for purposes of section 2.5.

Mhave been funded and you have provrded information:that you drstrlbuted

you stated on Form 990 for -that you
ited parlnershrp anda for-le of
. ; You sold shares of
o les receipts of SHINEEGE
..Youmadetheunseouredloanofs ot WM percent .
Jnterast: srgned the promrssory note for the loan as the general partner ’

- ,arﬁnmpamersmp

*Se;ﬁon 501(a) of the Codepnovrdes, in part, that organmatrons described in .
sachmﬁm(c) are exempt from federal income tax. Section 501(c)(3) of the Code
| despribes, in.part, an organmtron Wat is organized and operated exclusively for -
. Feligious, charitable, scientific, testing for public safety, literary, or educational purposes,.

= ndiidual

Mpamof the. net eamlngs of wluch inures to the benefit of any private shareholder or

o Seﬁron 1 501(0)(3)-1 (a)(1) of the. lnoome Tax Regulations provides that in order for -

. an‘omganization to be-exemipt under section 501(c)(3) of the Code it must be both

. orgarized and operated exclusively for one ar more of the purposes specified-in such

. seclen. Ifan orgamzation farls to meet either the organmatronal or- operational test, its
. not exempt _ )

Sedlioh 1 501 (c)(3)-1(b)(4) provrdes that an organization is not organized |

o . exclusiyely for one ormore exempt purpoees unless its assets are dedicated to arr
) exermurpose An grganization’s assets will not be considered to meet the

al test If ita:andician or Jaw-of the State in which it was created provide that

i . its mset&would uponﬂMn, be distributed to its members or shareholders

- Sod:on 1 501(c)(3)-1(c)(1) of the regulations provides- that an orgamzatron will be

. N mgarﬂed as “operated exclusively” for one or more exempt purposes only if it engages

primally In activitias which:accomplish one or more such exempt purposes specified in

" seotion'8D14c)3). An organization will not be so regarded if more than an insubstantial

-mtoﬂts activities is not in furtheranoe ofan exempt purpose




— * '

. .Section 1.501(c)3)-1 (o)(2) of the regulations provides that an orgenlmtlon is not
: onerated exclusively. for ane or more exempt purposes if its net eamings mure in whole -
-orin ,pan to the benefit of private shareholders or individuals.

Smen 1 501(c)(3)-1 (d)(1 Xii) of the regulations provides that an orgamzation is

. natomamzedexoluswely for any of the purposes specified in section 501(c)3) unless it
servespubhomﬂ\er than private interests. Thus, to mest the requirement ofthis

subdivision, it Is necessary for an organization to establish that it is not organized or

opemedbr the benefit of private Interests such as designated individuals, the creator

. orhis family, shareholders of the organization, or persons controlled director.or

.mdlredim by:such prrvate mteresis

In & ;me_gg ﬂureau V. United States, 326 U S. 279 (1945), the Supreme
Court stated that the: presence of a single nonexempt purpose, if substantial in nature,

~ will; preclude exemption under: section 501(c)3) of the Code, regardiess of thé number
or impertance of staktorily exempt purposes. Thus, the operational test standard

" . prohibiling a substdntial nonexempt purpose is broad enough to include inurement,

privaéebanofit, and operatlons that further nonproﬁt goals outside the soope of section
501(0)(3) L

K : Rev Rul 68-489, 1968—2 cB. 210 hoids that an organzahon will not jeopardize .
I its exemption under section501(cX3) of the Code, even though it distributes fundsto -
. oorganizations, provided It retains control and discretion over use of the
funds for section 501{c)(3) purposes. The revenue ruling states that the exempt
organization ensures use of the funds for section 501(cX3) purposes by limiting

- ‘distributions fo specific projects that are in furtherance of is own exempt purposes. It

- -retains.control and discretion as to the use of the funds and maintains records
L establlshmgthatmemndswere used for section 501(c)X3) purposes..

N ' ¥ Co jon v. Co r, 31 T.C. 620 (1959), the court upheld
the denial of an organization that loaned funds to members of the founder's family, even
: .though%he joans were repald. The court determined that loans to family members and -
unsecured leans to friends of the founder and his family promoted private rather than
_ .dwantable purposes.

. - In M 82 T.C. (1984), an organization operated
. bingo-at a bar for the avowed purpose of raising money for scholarships. Theboard -
inchided the bar owners, the bar’s accountant, also a director of the bar, as well as two

~ ‘players The board was self-perpetuating. The Court reasoned that since the bar
- ownets.controlied the organization and appointed the organization’s directors, the
I aohmﬁesof&eorganizaﬂon could be used to the advantage of the bar owners. The
- orgamzeﬂen clalmed that it was mdependent because there was separate accounting -




R -andmpamnw were gomg to the bar.. The Court was not persuaded

R A vadistlc look at the operatlons of these two entities, however, shows

. ithatthe activities of the taxpayer and the Pastime Lounge were so A

+ . interrelated as to be functionally inseparable. Separate accountlngs of
reeeipts and dlsbursemenB do not change that fact.

o " An organizatmn is: not operated exclusively for charitable purposes, and thus will
niot quam‘y for exemption under section 501(c)3), if it has a single non-charitable. -
purpdse #hat is substantial in nature. This is true regardless of the number or.

. ...importance of the organization’s charitable purposes. Better Business Bureau v. United

,326'U.S. 278 (1945) Stevens Bros. Foundation, Inc. v. Commissioner, 324 F.2d.

. ‘63318.Cir. 1963), aifg. 39 T.C. 93 (1962), cert. denied, 376 U.S. 969 (1964).
'Opesating for the benefit of private parties who are not members of a charitable class

o consditttes such a substantial nonexempt puipose. Qld Dominion Box Co._ Inc: V.

B f:-mﬂm 4r7 F.2d 340 (4th Cir. 1873), cert. denied, 413 U.S. 910 (1973).

: In. erder to quéatify.for exemptlon under section 501(c)(3) of the Code, you must
. mﬁsh that you are organized: and operated exclusively for religious, charitable, or

e educational purposas and that no part of your net eamings inure to the bensfit of a
. private individual or shassholder. An erganization will not be regarded as beig operated -

. -exemsweiy for exempt pusposes if more than an insubstantial part of its activities is. not
" m M»Cmca of an exempt purpose

SRR Pmate beneﬁbhas both qualrtatwe and quartitative connotations. In the qual:tatlve
_seﬁse, {o:be inciderital, the private benefit must be a necessary concomitant of the activity

" - that benefils the public at large, i.e., mebeneﬁttomepublncannotbeachlevedmﬂ\mn.

benefiting private individuals. See, e.g., Rev. Rul. 70- 186, 1970-1 C.B. 128, in

-, necessaily
. which #was found that it would be impossible to accomplish the organization's charitable -
. purposes of cleaning and maintaining a lake without providing benefits to_certain private .

" . propesty owners. In the quantitative sense, fo be incidental, the benefit to private interests
-A'mu&mtbewbstanhalmmeeonhextofmewemﬂpubllcbeneﬁteonfened by the activity. -

_ “To be qua!itatiuely incidental, the private benefit to the I must be a
-neeessarymmﬁmtofthe activity that benefits the public at large. On I NG

s -you made aloan totaling SHIEEE to the SN through a family owned limited
. partheiship. Your trustee.and your board, iwo of whom are donors and at least one
= olespersen over whom they had influence due to common business interests,
. *. . autheized the loan. All these factors indicate that the loaris were not made at an am'’s

- Jength hasis. As indicated in Best Lock Corporation v. Commissioner, supra, loans to

R family reéimbers and ta other entities might also be considered as being made for the

- jpersonal purposes of the founder. Therefore, the private benefit has been shown to be
' a neoessary mneomitant of the activity benefiting the pubhc at large, and the pnvate
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bemﬁt wnot qualrtaﬁvefy mmdental

Ky pider % be quantttabvety incilental, the privats beneﬂt must be insubstantial i in

the comtesd of the overall public benefit. The IIE have the benefit of dominion and

* . ‘contseleuer the frust, which loaned money to them and provided littie or no benefit.to the

. pubdic &t farge. When measured in the context of the overall public benefit conferred, this
pmaﬁehmeﬁt is not insubstantlal

Do Fur&termore unllke the organizaﬁon in Rev. Rul. 68-489, you did not distribute
. -funds f0-a nonexempt entity to carry on 501(c)(3) purposes. You loaned $ TN of
your craﬁh assels to promote the private interests of your donors. Similartothe -
: inPLL Scholaghlg v. Commissioner, supra, you are formed by your
‘ donors, controlied by your donors with a board of direclors selected by your donors and
e your activities can be used to the advantage of your donors. Your bylaws do not tequue
. community-based board of directors nor does it contain. conflict of interest provisions
.- that willsupervise or safeguard your program and ensure that you dre operated for
- chasitable purposes. By lending your assets to the i your directors.

. . - allowed yournet samings to inure fo the benefit of your founders and other persons.

S Thsrefﬂra, you are not operated exclusively for exempt purposes under the regulatlons

7. i eddition, weuare unable to rule that' you qualify for exemption from tax under
- section501(c)3) of the. Code based on the. pertinent language in Asticle 2.5 of your trust
. document prowdmg a contlngent :emanndar’ in favor of the [N -

oo Arhcle 2.5 of your trust document violates the. dedieahon of assets requlrement in
sectign 1.501(c)3)-1(b)(4) of the regulations since the “contingent remainder™ in favor of
" the

will. occur If you are not recognized under both section 501(c)3) and -

.W} of the Code Thus you are- not organized exdusively fo for charitable purposes.

: Fmﬂ'ter the oontmgent reversion contained in Asticle 2.5 constitutes evidence of
pﬂvatemmment to.the Section 1.501 (cX3)-1(c)2) provides that an
: olgafﬂzaﬂon is not operated exclusively-for one or more exempt purposes if its net
o inure In'whale or in part to the benefit of private shareholders or lndeua!s
. % is Trustee and director of your organization. All of the funds of
organization, the prlnclpal and income, can be retumed to the under
Article 2.5 by virtue of the contirigent reversion. You have not established that your net

. eanmwil not !nureinwhole or in part to the benefit of private shareholdérs or

P mdeuals Thus, you ane not operated exdusnvelyfor charitable purposes.




- lNT TION

We have also considered your applumon for supporting. organtlon status

. (nen-pwate foundation status) under section 509(a)(3) of the Code. Our conclusion

regarding your private foundation classification under section 509(a)(3) of 1he Code is
. besed ona number of factors discussed in the following material.

- " Section 509(a)}(3%A), in effect, descnb&c as a public charity, an organization
which is organized and at all imes thereatter Is operated, exclusively for the benefit of,
..o pesform the functions of, or to carry out the purposes of one or more specified
‘organtzations described in. paragraph (1) and (2). In our discussion of these issues, we

Y are cognizant.of the fact that at all times you are asserting qualification under section

- .508(a)(3) under the “operated in.connection with” relationship provided in section -
- 1.500{(m-4MH{1) of the Income Tax Regulations. In order to be described as. an
. "oppeated in conneclien with” section 509(a)(3) organization, an applicant must satisfy a

. pumber of tests including (1) an integral part test, a. subpart of which is an attentiveness -

1est, {2) a nondisqualified person control fest, and (3) an organization test. You fail

e .. Haesespecsﬁctwtsformereasonsthatfollaw

- ATTENTNENESS TEST

ACTS

. Your h@aedof d:ractors amended your bylaws to provide that you are formed to
" distribute substantially all of your income to and for the-use of various charities. Your
amanded bylaws provide that you will help
. {hereinafter referred to as ‘). the “primary charity” cany out its
* purposes and perform its functions. Each year at east Il percent of the net income of

"~ your organization will be distributed to the primary charity.. Based on the information in

~ the file, this distribution to the primary. charity will not represent a substantial part of the
~primary charity’s total support. Your “board”, which includes a member appointed by
- the prirmary charity, will meet with governing board to establish the use of these
) .‘hs. lliwthw » . "‘ . " ' . ’ ' ' v

' You.oror -to"su" ' rt’ﬂ\éﬁ' icharity‘s annual fund raising tournament, the

d.be SIE in [l and M. The information you provided shows that the

had projected revenues of about SN in and revenues of about

.. SHNEENEEin Ml You did not provide a breakdown of the (IR budget for
 the gaif mnament or prowde mformatnon about how your funds were-used to support

estimate that the total cost of the program -



o the golf claasic You submrﬁed no Infonnahon on the amount of money that you
o dtmd o the I i .

- in adehtion ‘each year [l percent of the net income of your organization will be

B -'dww among designated charities listed on Schedule A of your trust document, as -

.. tetersgned by your organization. - Finally, your organization may make distributions of

- netincome and of principel to such. of ’_the designated charities as your organization may '

' Seoﬁon 1 509(a)-4(|)(3)(m)(a) of the Regulations provides that a supporting

. organtzauen coming under the "operated in connection with” status make payments of
. substantially all of its.income to or for the use of one or. more publicly supported -

- . orgaaizatiors, and the amount of support received by one or more of such pubhcly

supporied onganizations is sufficient to assure the attentiveness of such organizations to
theoperatioris of the supporting.organizations. in addition, a substantial amount of the
. total support of the.supperting organization must go to those publicly supported

© . organizations that mest the attentivenass requirement of this subdivision with'respectto.. -

: sw;,impporung organization. Except as provided in (b) of this subdivision, the amount

.~ of suppert received by a publicly supported organization must represent a sufﬁclent part -

of the organlzaﬂon S total support 80 as to assure such attentiveness.

- Section 1 509(a)-4(i)(3)(in)(b) of the regulabons provides that even where the
amaunt.of. support received by a publicly supported beneficiary organizationdoes not
_ :repmsant a sufficient part of the beneficiary’s total support, the amount of support :
. récelved:from a supperting organization may be sufficient to meet the requirements of
_ this subdivision if it can be demonstrated that in order to avoid the interruption of the
. ..caming on of a particular function or activity, the beneficiary organization will be
.~ sufficiently attentive to the operations of the supporting organization. This may be the
. ‘casewhere either the supporting organization or the beneficiary organization eamlarks
support received from the suppomng organization for a-particular program or activity,
- even if.such program or activity is not the beneficiary organlzatlon s pnmary program or
activity.so long as such program oractMty is a substantialone.” - -

Example (1) of section 1.508(a)4(IX3)(iXc) of the regulatlons dembnstmtesﬂwe

. mearng of sectlon 1.509(a)4( X3)(iii){b) of the regulations as follows:

X, an orgamzatlon described in section 501(c)(3), pays over all of it annual net

income to Y, a museum described in section 509(a)(2). X meets the

responsiveness test described in subparagraph (2) of this paragraph. In recent
: ymrs, Y has earmarked the income received ﬂom X to: underwnte the cost of




' . ‘camying on a chamber music series consisting of 12 performances a year which .~ -

are performed for the general public free of charge at its premises. Because of
- the expense involved in carrying on these recitals, Y is dependent upon the
- dnconae from X for their continuation. Under these circumstances, X will be
~treated as providing Y with a sufficient portion of Y’s total support to assure Y's

. iattentiveness fo Xs operatons, even though the musw serles Is not the primary -

- _ 'paltonsachvrtIes

Example (2) of that same negulatlon provides a very simiar situation where a
suppahng organization paid over to-the supported organization, a law school, the funds
necessaty 1o-endow a chair in international law at the law school. Wﬂhout such funcfs
“the law schoel mlght not conﬂnue to maintain the chair.

AMLYSIS

: Theamountofsupportthatyougivetom—(s-mgddeimo't.
wepresem a sufficient part of the organization’s total support (almost in

-rso,as 10 assure attentiveness. You made no distributions to the _ in. -

Hawaver, you will support the *Primary Charity” by virtue of an earmarked grﬁ
which you assert falls within the parameters of section 1.509(a)-4(i)}(3)ii)(b) of the
ﬁulahons You have earmarked funds to benefit the IIIINEGEGNGGEGEGEGENGGE

: Sectlon 1 509(a)-4(|)(3)(|i|)(b) of the regulations contemplabes a substantial
: ongoing program or substantial activity of long-term duration. Both examples cited
above:suggest that the programs using earmarked funds be for extended periods of
.. ime and show that the supported organization is dependent on the continuous funding -
of the supporting
organization; the is dependent on your continuous funding of the golf :
tournament. Since we hawe no information in the file on the amount of funds, If any, that
you corsributed to ﬂ1e
to the ] “The $illl that you distributed in Il is not substantial (W%
of the total cost of ihe,program)’ and it is not clear whether the program would be .
discontinued without your support. Thus, you have not established that you malntain a
significant involvement in the operations of the [l and that t Is deperident
upon you for the type of support that you provide. : : ~

The third way of determining whether the amount of support received bya .
- publicly supported beneficiary organization is sufficient to ensure the attentiveness of
- such-organization to the operations of the supporting organization is to consider ali the .

ization. We beliove that you have not shown that the supported.. .

in JE or I, we must look at the funds distributed




[y N . .

perbuent fectors mdudmg the number of beneﬁclaries the length and nature of the
relatiohship between the beneficiary and supporting organization and the purpose to

. which the funds are put. In this case, there Is no evidence or history demonstratmg that
. the — orgamzatlon has shown attentiveness. -

| GONTROL AND ORGAN!ZATlONAL TESTS:

FACT. S

Yeu submitted Information from the B that it had income of about

. SR i~ I c SEEE in . On your Form 990 for 1999, you indicate
that you had a total of SHII in contributions, interest income and ordinary dividend

income. Yol reported that ave SHINE to various organmtlons, including SN
to the “ which was your “primary charity” before your
boaudddlrecbrsamrdedyourbylawslnfavorcfme Youmadeno- .
donalions to the_ in I . o

Furthermore, you made a loan of $-to _ a limited

" parinership owned bythe_

ln summal’)’. your organization has been funded and is operational. You have

'actua%y made at least one grant fo the prirmry charity.

: Disquallﬂed Pergons (DPs) w:thm the meaning of section 4946 of the Code
exercise confral over your organization in a number of different ways. . Conslder the
followlng ftems mgardlng your trust document :

Atticle 2.2 2, of the Trustdocument pmmdesﬂ\atifﬂ\e Board makes no

dlrecttons to the “Trustee” as to distributions to the designated charities, the Trustee
_ shall make such distributions as in his “sole and absolute discretion shall determine.”

Asticle 2.4, pruwd&e that in the event the Trustee determines, j _n_Img@_s_&lg '

. M@M that the Trust fund is too small to economically administer,
- 'then, in such event, the Trustee shall distribute the Trust Fund in its entirety outright and

free of ffust to such organization or organizations as described in Section 170(c)2) of
the Code as the Trustes, in Trustee’s total and complete discretion, shall determine.

Articte 1i}-of your trust document establishes two members of the Board as
consisting of family members of the substantial contributors, who are DPs.” One Board -
member is appointed by the primary charity. The other two members are initially named
in Article 3.1.3., but when a vacancy shall occur with respect to these two named - -

- Ainsoad . .: . b ot gl




members, the vacangy is filled by majority vote of the remaining Board. You.proposeto
amend:section 3.1.4. of the trust document to provide that if at any time there are.less
than five members of the Board, the original donors and other DPs shall colléctively -
have one vote in the seleahon and @ippointment of new or replacement board-members,

Finauy. the initial Board of Directors.includes I - d
I who. as substantial contributors, are disqualified persons under section -
4948(a)(1)A) of the Code. Also Included is I the attomey who prepamd
your Fom\ 1023 Applncaﬁon for Exemption under section 501(c)(3). :

.|_.Aw‘

' Sed:on 509(a)(3)(C) in effect, provides that public charity status under section
500(a)3) is precluded for an organization that is controlled directly or indirectly by one
or more disqualified persons (as defined in section 4946) other than foundation - :
managers and other than one or more organizations described in paragraph'(1) and (2). -

sm'on'i ’509(ay-4(1)(1) of the regulations provides:

S Thetifa persan who is a dlsqualmed person with respect fo a supporting .
" organization, such as a substantial contributor to the supporting organization, is

_ appointed or designated as a foundation manager of the supporting organization by a
_ publicly supported benyeficiary organization to serve as the representative of such - .
publicly supported orgamzatnon then for purposes of this paragraph, such person will be

. regarded as a disqualified person rather than as a representative of the publlcly

supported organizahon .

An organization will be congidered "controlied,” for purposes of section 509(a)3),
-if the disqualified persons, by aggregating their votes or positions of authority,
may require such organization to perform any act which significantly affects its
operations or may prevent such organization from performing such act. This
includes, but is not limited to, the right of a substantiai contributor or his spouse
to.desighate annually the recipients, from among the publicly supported

. ofganizations of ﬂre income attnbulable to his contribution to the suppotting
organization. .

Thus, fhegovenﬂngbodyofafoundaﬂon |smmposedafﬁvevustees none of
whom has veto power over the actions of the foundation, and no more than two
trustees are at any.time disqualified persons, such foundation will not be
considered controlied, directly or indirectly, by one or more disqualified persons
by reason of this fact alone. However, all pertinent facts and circumstances

. inciuding the nature, diversity, and income yield of an organization’s holdings, the
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- length of time pa't’acular stocks, securities, or other assets are retained, and its
-manner of exercising its voting right with respect to stocks in which members of
the governing body also have some interest, will be taken into consideration in

. detenmmng whether a disqualified person does in fact indirectly control an

' organizatlon

< Sectlon 1 509(a)-4(d)(4)(|) of the regulations provides in part that an erganization
g opérated in connection with™ must designate the “specified” supported organizations by
name. A supporting organizatlon which has one or more “specified” organizations
. designated by name in its articles will not be considered as failing the test of being
organized for the benefit of “specified” organizations solely because its articles . . . (a)
Permit a publicly supported organization which is designated by class or purpose rather
- than by name, to. be substituted for the publicly supported organization or organizations
- designated by name In the articles, but only if such substitution is conditioned upon the
occurrence of an event which is beyond the control of the supporting organization, such
as loss of exemption, substantial failure or abandonment of operatlons or dissolution of
' the pubiicly supported ongamzation or organizations designated in the articles.

a Rev Rul: 80-207, 1980-2 C.B. 193, held that for purposes of classification ds a

- supporting organization under section 509(a)3) of the Code, an.employee of a
corporation owned (over 35 percent) by a substantial contributor, a disqualified person,
_will be considered under the indirect control of a disqualified person for purposes of the
control test.

Rev. Rul..80-207 provides the following analysis:

‘Because one of the orgamzatlon s directors is a disqualified person and neither
. the disqualified person nor any other director has a.veto power over the

“arganization's actions, the organization is not directly controlled by a disquallfied
person under section 1.509(a)-4(j) of the regulations. However, in determining
whether an organization Is indirectly controiled by one or more disqualified
persons, one circumstance to be considered is whether a disqualified person is in
a position fo influence the decisions of members of the-organization’s governing
body who are not themselves disqualified persons.

Rev. Rul. 78-197, 1979-1 C.B. 204, holds that a newly created organization did
. not-qualify for status as a supporting organization under section 509(a)(3); rather it was
- clasgsified as a private foundation. The facts of the Ruling provide, in part, that the
.organization will pay its future income, until a specific dollar amount has been palid, to
specified public charities coming under section 509(a){1) or (a}{2) of the Code named in -
its articles of organization. After payment of a specific amount to specified public
charities, the organization will dxssolve and distribute the remaining assets to such




" - outright and free of trust to such organization or organizations as described in section

ST T .:‘12-

. public charities that a contributor to the organization named in the organization’s articles
of organization selecis. Rev. Rul. 79-197 coricludes that the subject organization, after
payment of the specific amount, was not required by its articles of organization to

~ support public'charities that are designated by name. Because thé organization was

~not orgamzed to support speciﬁed organizations, it was not a supporting onganizaﬂon

: ANALYSJS

Your Tmst document, under Article lll, establishes a “Board” consisting of five
persons, one of whom is appointed by the primary charity and two of whom are
.members of the Hewlett family. In addition to the *“Board”, the Trust document names a
“Trustes” who is a substantial contributor and thus a disqualified person under section
4946(a)(1)(A) of the Code. The “Trustes” is granted significant and substantial authority
as to dlstnbutlons and even as to Trust admlmshatlon

T As lndicated in the facts, Article 2.2.2. of the Trust document provides that if the
" Board makes no directions to the “Trustee” as fo distributions to designated charities,
the Trustee shall make such distributions as in his “sole and absolute discretion shali

. determine.” In other words; by not acting, the Board is allowed to tum over control of
= - the Trust to the “Trustee.” Since the “Trustee” is a DP, this I8 a clear violation of the . -

control prohubmon under section 1.509(a)-4(j) of the regulations. The same problem

appears again in Article 2.2.3. Further examples of the control exercised by.the -

* *Trustee” at the expense of the Trust's Board are the powers granted to the “Trustee”
‘under Articles 2.6, 2.11, and 2.12 of the trust document. While the Board would appear

" to have the authority to override the Trustee with respect to the powers granted in
Article 2.6, such power and authority.is exercised only if the Board chooses to override
the Trustee, “The language of Article 2.6., providing that such powers “may” be

- exercised by the Board, suggests that the powers, as a practical matter, will mostly- be
B 'exerclsed by the Tmstee

. Assetforthin the facts. the Trustes has the power under Article 2.4 to detem'ﬂne,
.. in the Trustee’s sole and complete discretion, that if the Trust is too small to
~ economically administer, the Trustee shall distribute the Trust Fund in its entirsty

" 170(c)(2) as the Trustee shall determine. The power of the Trustee in paragraph 2.4 is

a clear and unamblguous violation of the requirements imposed on supporting
organizations. There is no proviso as to a Board direction, and the Trustee’s discretion

‘a8 to charitable recipients is not limited to the designated charities. This is notonly a.-

violation of the control prohibition by dlsqualrﬁed persons as discussed in the preceding

paragraphs (see section 1.509(a)-4(j)1) of the requlations), but it is a clear violation of

-the organization test under section 1.509(a)-4(d) of the regulations limiting support to
specified designated charities.




T .13-

: 1

| Thls kind and amount of dlscretlon in the Trustee, a disqualified party, is exactly the
kind of discretion the Service held was disqualifying in Rev. Rul. 79-197, supra. ‘The
facts of that nuling indicate that a newly created organization will pay its future income
until a specific amount has béen-paid to specified organizations that are named in its :
articles of organization. After the organization has paid out the specific amount to the -
supported organizanon the.supporting organization will dissolve and it will distribute its

- . assets to such charitable organizations that a contributor named in its arficles selects.

Rev. Rul. 79-197 holds that the organization is not required by its articles to be operated
to support organizations designated by name. This is precisely the case with your
organization by virtue of Article 2.4. You are not required by your articles to support :
organizations designated by name at any time that the Trustee determines that the trust .
shalf be: temunated R : :

As d[scussed the Trustee s powers also wolate the section 509(a)(3) organization
_test. In Quarie Charitable Fund v; U.S., 603 F.2d 1274 (7" Cir. 1979) the trust
. -document allowed the-trustee to transfer the income to a charity other than the
* designated charity when, in the trustee’s discretion; the charitable uses shall become
- unnecessary, undesirable, impracticable or no longer adapted to the needs of the °
public. - The court found that such language failed the organizational requirement of.
~ -section 1.509(a)-4(d)(4)(i)a) of the regulations. Just as discretion of the trustee was a
. cruclatfactor in-the court's decision in the Quarie case, the discretion of the Trustee in
artlcle 2 4 vlolates the organtzational test as to your orgamzation .

- Sect:on 1 509(a)-4(d)(4)(i)(a) of the regulations allow a change of support of -
specified designated charities only under certain situations and only when the trust -

.~ document contains specific language allowing for such discretion. Your Trust contalns
.. " ‘mosuch languege. " - :

o Retumlng to. the control test, disqualified persons are Jina position to control the
.Board, directly or indirectly, for several additional reasons. The initial Board-of Directors
was controlled by disqualified persons. Two of yourtrustees are DPs and
assisted in his legal matters. This relatiohship puts -ln a position to
~ be under the influence of the I similar to the situation described in Rev. Rul. 80-
207, supra during the time that they were board members. Under the facts, at least
three of the five members of the Board were either- dlsquahﬁed persons or under the
mﬂuence of dlsquahﬁed persons.

. Finally, under the control test, there is the additlonal problem of selecting new
members of the Board.. Under Article 3.1.3., one Board member is appointed by the
charity and two Board members consnst of famuly members of the
The othertwo Board members are named in- Article.3.1.3. but when a vacancy
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" shall occur with respect to these two named members, the vacancy is filled by a
majority vote-of the remaining Board. You amended your trust document to. provide that
if. at any time there are less than five members of the board, the original donors and
other disqualified persons shall collectively have one vote in the selection or

.- replaoement of board members

: Although the amended section addresses the control. lssue when there are four
board miembers, the' DPs may still contral the if there are three members. consisting of
two DP Board members and a non-DP member. ‘In this case, these DP members may
either exercise control of the selection of the vacant Board members (if they hold one
vote 1o ohe vote) or they may exercise control by having a veto power in that their one
vote offsets the one vote of the non-DP Board member. Section 1.509(a)4(j)(1) of the
nagulatlons, supra. .

, A furrher Indication that you are controlied by your donors is that & substantlal
_ amountof_your_asaet_s is tied up in a loan to your donors. -

| 'Aédordingly. your organization is controlled by-disqualified f:ersons within the |
meaning of section 509(a)(3)(C) of the Code, and fails the:section 509(a)(3)
’ orgamzatlon test.

- In summary, your orgamzahon fanls to qualify. under secﬂon 509(a)(3) of the Code
in that it falls to qualify under the "attentiveness test”, the organizational test, and the .
contml test

'D'e.r'ml' tiohs

: In sun'urnéry. you do not qualify for tax exemption as an organization described in E
section 501(c)3) of the Code. Nor, separately, are you excluded from private :
foundation status under section 509(a)(3) of the Code. You must file federal income tax
' tums :

i 'uhons to you are not deductible under section 170 of the Code.

You have theﬁ t to protest this ruling if you believe it is incomrect. To protest, you
. should submit-a of your views to this office, with a full explanation of your

L reasoning. This statemént.'hgged by one of your officers, must be submitted within 30

days from the date of this letfer. ‘also have a right to a conference in this office after
your statement is submitted. You mubtcequest the conference, If you want one, when
you file your protest statement. If you ardifxhe represented by someone who is not one
of your.officers, that person will need to file absaper - power of attomey and otherwise
quahfy under our Conference and Practices Requirer i .
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if you do not protest this ruling in a timely manner, it will be considered by the
intemal Revenue Service as a failure to exhaust available administrative remedies. -

Section 7428(b)2) of the Code prov:des, in part, that a declaratory judgement or decree

under this section shall not be issued in any proceeding unless the Tax Court, the
United States Court of Federal Claims, or the District Court of the United States for the'
District of Columbia determines that the organization involved has exhausted

‘ admlmstlauve remedies available 1o it within the Interal Revenue Service.

lf we do not hear from you within 30 days, this ruling will become final and a copy
will be forwarded to the Ohio Tax Exempt and Government Entities (TE/GE) office.

' Theresfter, any questions about your federal income tax status should be directed to

that office, either by calling 877-829-5500 (a toll free number) or sending

" . correspondence to: Internal Revenue Service, TE/GE Customer Service, P.O: Box
. 2508, Cincinnatl, OH 45201. The appropriate State Officials will be notified of this

action in accordance wlth Code sectlon 6104(c).

'When sending edditional letters to us with respect to this case, you will expednte

LIRS '_thelr receipt by using the following address:

' Interral Revenue Service

| 1111 Constitution Ave, N.W.
Washington, D. C 20224 -

if you have any questlons please contact the person whose name and telephone
number are shown in the headmg of this letter

Manager, Exempt Organizations
Technical Group 4 .




